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As Risk to Executives Increases, So Does the
Need for an Effective Antitrust Compliance
Program

The Antitrust Division of the Department of Justice is considering new guidance from Deputy Attorney

General Sally Quillian Yates directing Department attorneys to focus on individual culpability in corporate

investigations, including in the civil context.1 The Department also recently hired an expert to evaluate

company compliance programs in criminal matters, showing “just how seriously” the Department takes

compliance.2 In parallel, the Antitrust Division recently has shown signs of a potential policy shift in favor

of considering company compliance programs at the sentencing phase. These developments signal a

heightened risk of antitrust liability for corporate individuals and serve as a stark reminder about the

importance of an effective antitrust compliance program.

The Antitrust Division may be increasing its focus on individuals and perhaps seeking personal liability in

the civil context. Assistant Attorney General Bill Baer said the Antitrust Division was considering

September guidance from the Justice Department regarding individual accountability for corporate

misconduct in both criminal and civil investigations.3 The memorandum4 describes several Department

directives, including focusing investigations specifically on culpable individuals, increasing communication

between civil and criminal lawyers to maximize resolution options, and avoiding resolutions of corporate

culpability that preempt liability for individuals.5 The memorandum directs Department attorneys to

“proactively investigat[e] individuals at every step of the [investigation] process.”6 In addition, the

memorandum emphasizes that investigating individual conduct “is the most efficient and effective way to

determine the facts and extent of any corporate misconduct,” and furthers the Department’s goal of

1 Ron Knox, Baer: DoJ Eyeing Executives in Civil Antitrust Cases, Global Competition Rev., Nov. 12, 2015.

2 Leslie R. Caldwell, Assistant Att’y Gen., U.S. Dep’t of Justice, Criminal Div., Prepared Remarks at Security
Industry and Financial Markets Association Compliance and Legal Society New York Regional Seminar (Nov. 2,
2015).

3 Baer said, “I’m not predicting any dramatic change in outcomes. But it’s an issue that [Yates] has asked us to
look at, and we’re looking at it.” Knox, supra note 1.

4 Memorandum from Sally Quillian Yates, Deputy Att’y Gen., U.S. Dep’t of Justice, to Assistant Att’y Gen, Antitrust
Div., U.S. Dep’t of Justice et al., regarding Individual Accountability for Corporate Wrongdoing (Sept. 9, 2015).
See Fried Frank Client Memorandum, Deputy Attorney General Describes New Initiative to Hold Individuals
Responsible for Corporate Misconduct (Sept. 10, 2015).

5 See id. at 2. The memorandum acknowledges the Antitrust Division’s Corporate Leniency Policy as an
exception to its guidance against corporate resolutions that immunize certain individuals. Id. at 4.

6 Id. at 4.
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levying civil or criminal charges against culpable individuals.7 Just last week, the Division indicted three

German former executives of Espar Inc.,8 ostensibly pursuant to a more aggressive policy to pursue

culpable individuals.9

In parallel, the Department has increased its focus on company compliance efforts. Last summer, the

Justice Department announced that its Fraud Section would hire compliance counsel to aid in evaluating

companies’ compliance programs during criminal investigations. On November 2, 2015, the Department

announced its hire of Hui Chen10 as the Fraud Section’s compliance expert. Andrew Weissman, Chief of

the Fraud Section, stated that the compliance expert would help “differentiate the companies that get it

and are trying to implement a good compliance program from the people who have a near-paper

program.”11 The compliance expert is meant to benchmark various companies in a variety of industries to

set realistic expectations for evaluation.12 The Criminal Division routinely considers compliance efforts in

charging and sentencing decisions. Weissman called the move to bring on compliance counsel an “effort

to…[commit] greater resources and expertise” to evaluating company compliance programs.13

A possible shift in the Antitrust Division’s willingness to consider company compliance efforts might also

be underway, making antitrust compliance programs even more relevant to minimizing company and

individual liability exposure. The Antitrust Division, unlike the Criminal Division, historically has not

provided sentencing credit for compliance programs.14 Among other reasons, officials have explained

that the Antitrust Division’s Leniency Program provides for credit indirectly – i.e., an effective compliance

program would theoretically allow a company to quickly detect a violation, report it to the Division, and

petition for leniency.15 Recent developments, however, suggest a possible change in the Antitrust

Division’s position in favor of recognizing antitrust compliance programs, at least at the sentencing phase.

In a speech last year, Deputy Assistant Attorney General Brent Snyder stated that the Antitrust Division

was considering ways to credit companies that “proactively adopt or strengthen compliance programs

after coming under investigation.”16 Then in May of this year, for the first time, the Antitrust Division

considered Barclays PLC’s compliance efforts when sentencing the company in connection with its

7 Id.

8 Press Release, U.S. Dep’t of Justice, Three German Executives Indicted for Participation in Parking Heater
Price-Fixing Scheme (Dec. 9, 2015), available at http://www.justice.gov/opa/pr/three-german-executives-indicted-
participation-parking-heater-price-fixing-scheme.

9 Unlike typical Antitrust Division corporate plea agreements, the Espar agreement did not exempt charges against
former employees. See Plea Agreement, United States v. Espar Inc., No. 1:15-cr-00028-JG, at 12 (E.D.N.Y.
Mar. 12, 2015).

10 Hui Chen formerly served as Global Head for Anti-Bribery and Corruption at Standard Chartered Bank, Assistant
General Counsel at Pfizer, Inc., and Assistant United States Attorney at the U.S. Attorney’s Office in the Eastern
District of New York. Press Release, U.S. Dep’t of Justice, New Compliance Counsel Expert Retained by the
DOJ Fraud Section (Nov. 2, 2015), available at http://www.justice.gov/criminal-fraud/file/790236/download.

11 Joel Schectman, Compliance Counsel to Help DoJ Decide Whom to Prosecute, Wall St. J., July 30, 2015.

12 Id.

13 Id.

14 The antitrust enforcers also have historically refrained from providing specific guidance to companies regarding
the components of an effective antitrust compliance program, many say, to avoid giving companies a potential
compliance defense.

15 See Brent Snyder, Deputy Assistant Att’y Gen., Antitrust Div., U.S. Dep’t of Justice, Speech Presented at the
International Chamber of Commerce/United States Council of International Business Joint Antitrust Compliance
Workshop: Compliance is a Culture, Not Just a Policy, at 3 (Sept. 9, 2014).

16 Id. at 9.
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alleged involvement in foreign exchange price fixing.17 Later in June, the Division granted sentencing

credit to KYB Corp. in connection with price fixing allegations because of the company’s post-conviction

compliance efforts. Snyder stated that the Antitrust Division will continue to credit forward-looking

compliance efforts at the sentencing phase.18

Companies and executives should take note of the Antitrust Division’s policy shift regarding antitrust

compliance programs and the Department’s recent directive to pursue culpable individuals. Not only can

an effective antitrust compliance program safeguard a company against potential violations, but it can

also increase a company’s chances of benefiting under the Antitrust Division’s Leniency Program through

quick detection and early reporting of misconduct. The Division’s recent willingness to credit companies

for compliance efforts makes a firm’s antitrust compliance program even more important. Additionally, an

effective antitrust compliance program can protect company individuals from becoming targets of a

government investigation and subject to penalties. This is especially critical, given the Department’s

directive to increase its pursuit of culpable individuals.

* * *

Authors:

Bernard (Barry) A. Nigro Jr.

Maria R. Cirincione

This memorandum is not intended to provide legal advice, and no legal or business decision should be

based on its content. If you have any questions about the contents of this memorandum, please call your

regular Fried Frank contact or the attorneys listed below:

Contacts:

Washington, D.C.

Bernard (Barry) A. Nigro Jr. +1.202.639.7373 barry.nigro@friedfrank.com

Richard C. Park +1.202.639.7064 richard.park@friedfrank.com

London

Dr. Tobias Caspary +44.20.7972.9618 tobias.caspary@friedfrank.com

17 “The parties further agree that Recommended Sentence is sufficient, but not greater than necessary to comply
with the purposes set forth in 18 U.S.C. §§ 3553(a), 3572(a), in considering, among other factors, the substantial
improvements to the defendant’s compliance and remediation program to prevent recurrence of the charged
offense.” Plea Agreement, United States v. Barclays PLC, No. 3:15-cr-00077-SRU, at 16 (D. Conn. May 20,
2015).

18 Leah Nylen, Car Parts Maker KYB Becomes Second Company to Gain Compliance Credit in Antitrust Case,
MLex, Sept. 29, 2015.
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